
OUTSIDE COUNSEL CONTRACT 
OAG Contract No. 2016-601-0011 

This Agreement, including all Addenda (the Addenda are incorporated herein by reference), is 
hereinafter referred to as the "Outside Counsel Contract" or "OCC." This Outside Counsel 
Contract is made and entered into by and between the Texas Department of Transportation 
("Agency") and Thompson & Knight LLP ("Outside Counsel"). The term "Parties" as used in 
this OCC refers to the Agency and the Outside Counsel, and does not include the Office of the 
Attorney General ofTexas ("Attorney General" or "OAG"). This OCC is made and entered into 
with reference to the following facts: 

INDUCEMENTS 

Whereas, Agency requires the assistance of outside legal counsel in carrying out its 
responsibilities; and 

Whereas, Agency has received prior approval from the OAG to contract for outside legal 
services; and 

Whereas, Outside Counsel desires to provide legal services to Agency, subject to the authority 
of the Attorney General. 

AGREEMENT 

Now, Therefore, in consideration of the inducements, covenants, agreements and conditions 
herein contained, the Parties agree as follows: 

Section 1. Purpose/OAG Approval. 

1.1 Purpose. The purpose of this OCC is for Outside Counsel to provide legal services to 
Agency, as described in Addendum A. Outside Counsel and Agency understand and agree to the 
OAG's continuing authority and right to expand or limit the scope of legal services provided by 
Outside Counsel to Agency. 

1.2 OAG Approval. The Attorney General's, or his Designee's, signature on this OCC 
represents the OAG's approval of Outside Counsel serving as legal counsel to Agency during the 
term of, and for the purposes expressed in, this OCC. Consistent with Section 402.0212 of the 
Texas Government Code, the OAG may withdraw, modify, or expand this approval at any time. 

1.2.1 Litigation. OUTSIDE COUNSEL SHALL NOT REPRESENT AGENCY IN 
ANY LITIGATION UNLESS ADDENDUM A SPECIFICALLY AUTHORIZES LITIGATION 
IN A PARTICULAR MATTER. If Addendum A does not specifically authorize Outside 
Counsel's representation of Agency in a particular litigation matter and the Agency requires such 
representation, then the Agency must request litigation authority from the OAG and submit a 



new Outside Counsel Contract to the OAG for approval before filing or responding to litigation 
matters. 

1.2.2 AppellateMatters. Irrespectiveofanyauthorizationto engage in litigation in 
this OCC, orinawriting outside of this OCC, OUTSIDE COUNSEL IS NOT AUTHORIZED 
TO PROCEED ON ANYAPPEAE,fN ANY CAPAClTY,WHETHERfNTEREOCUTORY 
OR OTHERWISE, WHETHERASAPPEEEANT,APPEEEEE,RESP0NDENT,APPE1CANT, 
OR OTHERWISE, WITHOUT P1RST08TA1^1^G THE WRITTEN PERMISSION OF 
ATT0RNEYGENERAE,P1RSTASS1STANTATT0RNEYGENERAE,0R SOLICITOR 
GENERAL. OutsideCounsel has theduty topromptly notify the Agency and OAG ofthe 
desirability or livelihood of an appeal. 

1.2.̂ 3 OAG Review of Outside Counsel Invoice and Release of Payment. In addition 
to OAG approval to contract for legal services,Outside Counsel invoices must be reviewed and 
approved by the OAG pursuant to Subsection 4u2.u212(b)oftheTexas Government Code and 
Titlel,Chapter 7̂ oftheTexas Administrative Code. 

Section 2.0CCTerm. 

ThisOCC shall commence on September t,20t^,andshall terminate on August ^1,2017 
thereinafter "OCCTerm"),unlessterminatedearlier pursuant tosection 7oftlnsOCC. The 
OCCTerm may not he extended except by amendment pursuant to sections.12of this OCC. 

Sections Obligations of Outside Counsel. 

^.t Duties. Outside Counsel will provideprofessional legal services to the Agency as 
described in Addendum A. Outside Counsel shall represent Agency with due professional care 
as required by applicable law and disciplinary rules. 

.̂2 Staff. OutsideCounsel isexpected toperform valuable services for Agency, and the 
method and amount or rate of compensation are specified in Section^andAddendum^of this 
OCC. Outside Counsel staff and employees are expected to perform worl̂  of a type 
commensurate with their professional title. Outside Counsel agrees that any person employed or 
engagedby Outside Counseland who assists in performing the services agreed to herein shall 
not be considered employees or agents ofAgency or the State ofTexas. 

^ Puhlic Information and Client Communications. Outside Counsel aclcnowledges that 
information created or exchanged in the course of representation ofagovernmental body may be 
subject to theTexas Public Information Act,Chapter of theTexas Government Code, and 
may be subject to required disclosure in a publicly-accessible format pursuant to Section 
22^2.̂ 07 oftheTexas Government Code. Outside Counsel will exercise professional judgment 
and care when creating documents or other media intended to be confidential orprivileged 
attorney-client communications that may be subject to disclosure under the Puhlic Information 
Act^e.g. invoices where incidental notation may tend to reveal litigation strategies or privileged 
information). Outside Counsel should marl̂  confidential or privileged attorney-client 
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communications as confidential. This subsection shaii not he interpreted to limit Outside 
Counsel's duty to provide full disclosure to Agency and the OAC as necessary in Outside 
Counsel's judgment to represent Agency with due professional care or as required hy applicable 
law or disciplinary rules. 

.̂4 Status. Pursuant to the standard of professional care owed to the Agency, Outside 
Counsel shall endeavor to l̂ eep Agency fully informed about all material matters relating to legal 
services provided under this OCC. 

^ SubcontractingAntborit^. In theeventthatOutsideCounsel should determinethatit is 
necessary or expedient to subcontract for any ofthe performances herein, or in support of any of 
those performances,OutsideCounselmayenter into such subcontracts. If Outside Counsel 
elects to enter intoasubcontract, then the Parties agree that all such subcontracts are subject to 
section4^LimitationofLiahility),subsection .̂2 (Reimbursement ofExpenses),subsections.^ 
^Subcontractor Payments), subsection ĉ .2 (Subcontractor Invoices), and subsection o^ 
(Supporting Oocuments;RightDto-Audit; Inspection of Records) of this OCC. Purthermore,if 
Outside Counsel elects to enter intoasubcontractfor any legal services,then the Parties agree 
that the Agency shall not he liahle to Outside Counselfor any hourly rates or rate ranges greater 
than the highest hourly rate or rate range specified in Addendumf^unless prior written approval 
is obtained fiom the Agency and OAC Anysubcontracted legal counsel mustcomply with 
subsection^^Conflictoflnterest)ofthisOCC 

Outside Counsel agrees to comply with all state and federal laws applicable to any 
subcontractors, including, but not limited to, laws regarding wages, taxes, insurance, historically 
underutilised businesses and worlcers'compensation. 

In no event shall this sectionor any otherprovisionof this OCC oeconstrued asrelieving 
Outside Counsel of theresponsibilityfOr ensuring that all performancesrendered underthis 
OCC,and any subcontracts thereto, are rendered in compliance with all ofthe terms ofthis OCC. 

Sections Liability. 

4.1 LimltationofLiabibty. ThePartiesstipulateandagreethattheStateofTexasand 
Agency'stotal liability to Outside Counsel, including consideration for the full,satisfactory and 
timelyperformance of all its duties, responsibilities and obligations, andfor reimbursement of all 
expenses, if any,as set forthinthis OCC or other liability arising out of any performance herein 
shall not exceed: 

^U^tlou.tltlfortbisOCCTerm. 

The Parties stipulate and agree that any act, action or representation by either party, their agents 
or employees that purport to increase the liability ofthe State ofTexas or Agency is voidable hy 
the OAC,unless this OCCis amended to modify this limitation of liability. OutsideCounsel 
agreesthattheOAC, theStateofTexasandits agencies(otherthan Agency)shallhaveno 
liability arising out ofthis OCC or the performances ofthis OCC to Outside Counsel. 
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4.2 Subject to Appropriation. The Parties aclcnowledge and agree that nothing in this OCC 
will beinterpreted to createa futureobligation or liability in excessof thefunds currently 
appropriated to the Agency. 

Sections Compertsatlon^Expenses. 

^.t Eees to Outside Counsel. Subject toTitlel,Chapter ̂ 7of theTexas Administrative 
Code, Agency agrees to pay Outside Counsel in consideration of full and satisfactory 
performance ofthe legal services under this OCC. Outside Counsel agrees to the following fee 
schedule, subject to the limitations described in this OCC(seeAddendum5for additional terms 
and conditions regarding feeŝ compensation to Outside Counsel). 

.̂2 Reimbursement of Expenses. Agency will reimburse Outside Counsel for actual 
expenses incurred in the performance of the legal services described in Addendum A, if such 
expenses are reasonable and either necessary or advisable. Outside Counsel must provide copies 
of original receipts as evidence of actual expenditures. Limitations on the amount and type of 
reimbursement include: 

^.2.t Mileage. Agency will reimburse Outside Counsel for reasonable and necessary 
travel mileage at the per mile rate postedontheTexasMileage Guide adoptedunder Section 
o^0.04^ of theTexas Government Code. TheTexas Mileage Guide is currently available on the 
Comptroller ofPuhlic Accounts'website, at: https:̂ fmx.cpa.state.tx.us f̂n t̂ravel̂ travelrates.php 
l̂ast visited April 2, 2012). 

.̂2.2 Meals. Agency will reimburse OutsideCounsel for reasonableand necessary 
mealexpensesattherateof^3^.00oractualexpenses,whicheverisless,foreachattorneyfor 
each day requiring overnight travel. Agency will not reimburse Outside Counsel for the 
purchaseof alcohol. 

^.2.^ Lodging. Agency will reimburse Outside Counsel for reasonable and necessary 
lodgingexpenses. UnlessotherwiseagreeduponhyAgency in writing inadvance, instate 
lodgingorovemight accommodations will hereimhursed at thelesser amountof theactual 
expense or ^200.00 per night. Unless otherwise agreed upon hyAgency in writinginadvance, 
out-of-state lodging or overnight accommodations will he reimbursed at the lesser amount ofthe 
actual expense or ̂ 2^0.00 per night. 

.̂2.4 Airfare. Airfare will be reimbursed at the lesser amount of the actual expense or 
theregular published rates for airfares for commercial airlines. Agency vBill not reimburse 
Outside Counselfor expenses relating to first-class airfare. 

^.2.^ Expert Services. Subject to Agency's prior approval, Agency will reimhurse 
Outside Counsel for the reasonable and necessary cost of expert services. 
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^.2.^ Other Reimbursable Expenses. Agency will reimburse the actual cost for other 
expenses if Outside Counsel providesareasonahle and sufficient explanation of the nature and 
purpose ofthe charge and the charge is reasonable and either necessary or advisable. 

.̂2.7 Non-Reimbursable Expenses. Agency expects OutsideCounsel to anticipate 
and include routmeoperatingexpenses and disbursements as part of overhead and,therefore, 
part ofahasic hourly rate or flat rate. Therefore, Agency will not reimburse Outside Counsel 
for: routine copying and printing charges; fax charges; routine postage; office supplies; telephone 
charges unless related to teleconferencing services; local travel t̂ within 20-mile radius of office 
including mileage, parking, and tolls); all delivery services performed hy internal staff; 
electricity or other utilities;software costs or subscriptionfees,and internet or wireless access 
charges. 

^.2.^ Gratuity. Agency will not reimburse Outside Counsel for tips or gratuities. 

5.2.̂  Reimbursement for Agency Employee Expenses. Agency will not reimburse 
Outside Counsel for the cost ofexpenses incurred hy Agency employees. 

^.2.t0 No Markup. Outside Counsel will only be reimbursed for actual expenses. 
Outside Counsel shall not be reimbursedfor any markup or other overhead costs. 

^ Subcontractor Payments. Subject to Agency's prior approval, Agency will reimburse 
Outside Counsel for the actual, reasonable and necessary expenses relating to Outside Counsel's 
use of subcontractors. OutsideCounsel shall be responsiblefor any payments and other claims 
due to subcontractorsfor work: performed under this OCC. Outside Counsel, in subcontracting 
forany performancesor in supportofanyof the performances specified herein (e.g., expert 
services, localcounsel,and other services) expressly understands and agrees that Agencyshall 
not be directly liable in any manner to Outside Counsel'ssubcontractort̂ s). 

.̂4 Legal Researcb. The Agency may reimburse Outside Counsel for its reasonable and 
necessary expenses relating to legal research, including online legal research. 

v^nile the Agency should be paying Outside Counsel to apply the knowledge and expertise for 
which it was hired, and not paying Outside Counsel to obtain that knowledge through extensive 
legal research, the Agency understands that situations arise that justify extensive research on how 
hesttoproceedinorderto achieveadesired result. Therefore, theneed forextensivelegal 
research will he addressed onacase-by-case basis by Outside Counsel and Agency. 

^ Administrative Staff^Clerl^s. Agency will not pay for law clerks, law interns, summer 
interns, or administrative staffs, such as secretarial support, librarians, case clerks, and accounting 
and billing clerks, including hut not limited to the following: overtime, file opening, file 
organization, docketing, and other administrative task:s; and preparation of billing, invoice 
review,hudget preparation, and communications regarding same or any other accounting matter. 
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^ Training. Agency will not payfor the education or training of attorneys, paralegals, or 
other staff of Outside Counsel,including assigning such staff onatransient basis to an Agency 
matter. 

Section ^. Invoices for Payment. 

^ . I . I General. Agency and Outside Counsel agree to ahidehy the administrative rules 
adopted by the OAG governing the submission, review and approval ofinvoices. These rules are 
found at Title 1,Chapter 7̂ oftheTexas Administrative Code. 

.̂1.2 ^illmgPeriod.The hilling period is the interval t̂ ex.monthly) which determines 
the frequency Outside Counsel will submit invoices to the Agency. The billing period for this 
OCC is specified in Addendum^. 

r^.I.^ ^illableTime. Agency willonly payfor the services of individuals coveredin 
Addendum 5. Alltime must be billed in one-tenth hour or one-quarter hour increments, and 
must reflect only actual time spent. Tasks referencing correspondence and filings must describe 
the document received or authored. Agency expects to he hilledfor the actual time it tal̂ es to 
modifvstandardizedforms, filings, and̂ or correspondence for use onthe matter being hilled. 
Agency will not reimburse Outside Counsel for the time it originally tool̂  to prepare any such 
standardized documents. Agency will not payfor review,execution, and processing of the OCC 
and submission ofinvoices. 

.̂1.4 Submission of Invoices. Outside Counsel must submit invoices to Agency at: 

Jeff Graham 
General Counsel 

Texas Department ofTransportation 
l^El l^St ree t 

Austin,Texas 7̂ 701-24̂ 3 

Agency must submit invoices and other related information to the OAG at thefollowing 
e-mail address or mailing address: 

OCClnvoice t̂exasattomeygeneral.gov 

OR 

AttnBOCC Invoice 
Officeofthe Attorney General 
General Counsel Division, Mail Code 074 
PostOffice8oxl2^ 
Ausfm,Texas 7^711-2^ 
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Suocontractorlnvoices. Subcontractor(s)shalldirectly invoice Outside Counsel,and 
Outside Counsel shall then invoice Agency for the work performed. The actual work performed 
hy subcontractor shall he specifically identified in the invoice supported hy attaching 
documentation. 

Prompt Payment. Payments to Outside Counsel byAgency under this OCC shall be in 
compliance with Chapter 22^1 of the Texas Government Code and Title 34, Chapter 20, 
SubchapterDoftheTexas Administrative Code. 

t̂ .4 Administrativefee. Outside Counsel agrees that, pursuant to Subsection 402.0212(c) 
of theTexas Government Code and Titlel,Chapter 7̂ oftheTexas Administrative Code,anon-
refundable admimstrative fee is due to the OAG for the review of Outside Counsel invoices. In 
the event that Outside Counsel fails to timely submit to theOAG the required administrative fee, 
any invoices shall he deemed incorrect and incomplete and not eligihlefor payment. Outside 
Counsel may not charge or seek̂  reimbursement from the Agency for the payment of the 
administrativefee. 

Outside Counsel will submit the administrative fee to thefollowing address: 

Outside Counsel Invoice 
Office ofthe Attorney General 

P.O.Box 1317̂  
Austin, T^ 7^711-317^ 

Checks or money orders must be made payable to the "Office ofthe Attorney General" and 
reference the OCC Number. 

o^ Supporting Documentŝ  Right-to-Au^it^ Inspection of Records. 

o^.t Duty to Maintain Records. Outside Counsel shall maintain adequate records to 
support its charges, procedures, and performances toAgency for allworl^ related to this OCC. 
Outside Counsel shall also maintain such records as are deemed necessary hy Agency, OAG, the 
State Auditor's Office, or federal auditors if federal funds are used to pay Outside Counsel, to 
ensure proper accounting for all costs and performances related to this OCC. 

0^.2 Records Retention. Outside Counsel shall retain, foraperiod of at leastfour(4) 
years after the later of (I)the expiration or termination of this OCC, (2) an audit relating to this 
OCC, or (3)litigation relating to tins OCC, such records as are necessary tofully disclose the 
extent ofservices provided under this OCC, including hut not limited to any daily activity reports 
and time distribution and attendance records, and other records that may show the basis of the 
charges made or performances delivered. 

o^.^ Inspection of Records and Rignt to Audit. Outside Counsel shall mâ e 
available at reasonable times and upon reasonable notice, and for reasonable periods, all 
information related to the State's property, services performed, and charges, such as work 
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paperS , repor tS ,hool^S , data, fileS,SOftWare,rCCOrds, and Other S u p p o r t i n g documen t s p e r t a i n i n g 

to this OCC,for purposed ofinspecting, monitoring, auditing, or evaluatinghy Agency, the State 
ofTexas, or their authorized representatives. Outside Counsel shâ  coo 
other authorized Agency and State ofTexas representatives and shall provide them with prompt 
access to all ofsuch State property as requested hy Agency or the State ofTexas. 

State Auditor. In addition to and without limitation on the other audit provisions 
ofthis OCC,pursuant to Section 2262.003 oftheTexas Government Code, the State Auditor's 
Office may conduct an audit or investigation of Outside Counsel or any other entity or person 
receiving fundsfrom the State directly under this OCC or indirectly tl̂ roughasuhcontract under 
this OCC. The acceptance of funds hy Outside Counsel or any other entity or person directly 
under this OCC or mdirectly throughasubcontract under this OCC acts as acceptance of tne 
authority of the State Auditor's Office, under the direction of the Legislative Audit Committee, 
to conduct an audit or investigation in connection with those funds. Under the direction of the 
Legislative Audit Committee,Outside Counsel or other entity that is the subject of an audit or 
investigation hy the State Auditor'sOffice must provide the State Auditor's Office with access to 
any information the State Auditor's Office considers relevant to the investigation or audit. 
Outside Counsel furiher agrees to cooperate fully with the State Auditor'sOfficeinthe conduct 
of the audit or investigation, including providing allrecords requested. Outside Counsel shall 
ensure that this paragraph concerning the authority to audit funds received indirectly hy 
subcontractors through OutsideCounsel and therequirement to cooperateis included in any 
subcontract it awards. The State Auditor's Office shall at any time have access to and the right 
to examine, audit,excerpt, and transcribe any pertinent boolcs,documents,worlcing papers, and 
records ofOutside Counsel related to this OCC. 

Sections Termination 

7.t Convenience of the State. Tne Agency has the right to terminate this OCC,inwhole or 
in part,without penalty, hy notifying Outside Counselinwriting of such termination prior to the 
effective date of such termination. Such notification of termination shall state the effective date 
of termination, in the event of such termination, Outside Counsel shall, unless otherwise 
mutually agreed uponinwriting,cease all services immediately,except such services that are 
necessary to wind-up, inacost-effective manner, all services being provided. Subject to Section 
4 ofthis OCC, Agency shall be liable for payments for all services performed under this OCC to 
the effective dateoftermination, plus any necessary services to cost effectivelywind-up. 

In the event theOAGwithdraws its approval of this OCC during the OCC term, then Agency,in 
consultation with theOAG,shall terminate this OCC for convenience. 

7.2 Canse^Defanlt. Inthe event that Outside Counsel commitsamaterialhreachoftlns 
OCC, Agency may,upon written notice to Outside Counsel,immediately terminate all or any 
part ofthis OCC. Termination is not an exclusive remedy hut will heinaddition to any other 
rights and remedies provided in equity,bylaw,or under this OCC. 

O u ^ d ^ C o u ^ ^ C o n ^ ^ 
^ ^ 8 o f t 8 



7.̂  RigbtsuponTermination or Expiration. Upon expiration or termination ofthis OCC 
for any reason, OutsideCounsel shall, subject to OutsideCounsel'sprofessional obligations, 
immediately transfer to Agency all information and associated work products prepared hy 
Outside Counsel or otherwise prepared for Agency pursuant to this OCC, in whateverform such 
information and work: products may exist,to the extent requested hyAgency. At no additional 
cost toAgency and in any mannerAgency deems appropriate in its sole discretion, Agency is 
granted the umestricted right to use, copy, modify, prepare derivative worlds from, publish, and 
distribute any component ofthe information,work^ product, or other deliverable made the subject 
ofthis OCC 

7.4 Remedies. Notwithstanding any exercise byAgency of its rights of early termination, 
Outside Counsel shall not he relieved of any liability to Agency for damages due to Agency hy 
virtue of any breach of this OCC by Outside Counsel or for amounts otherwise due Agency hy 
OutsideCounsel. 

7.̂  Termination by Outside Counsel. Consistent with applicable rules of professional 
conduct, Outside Counsel may terminate this OCC upon reasonable notice for material breach hy 
Agency. 

Sections. Certifications of Outside Counsel 

F̂ y agreeing to and signing this OCC, Outside Counsel hereby maizes thefollowing certifications 
and warranties: 

^.t Delinquent Cbiid Support Obligations. Outside Counsel certifies that it is not 
ineligible to receive any grant, loan, or payment under this OCC pursuant to Section 231.00^ of 
theTexasPamily Code and acknowledges that this OCC may be terminated and payment may be 
withneldifthis certification is inaccurate. 

1̂.2 I3ny Texas, v^ithrespectto any services purchased pursuant to tins OCC, Outside 
Counsel represents and warrants that it will buy Texas products and materials for use in 
providing the services authorized herein when suchproductsandmaterialsareavailahleata 
comparable price and withinacomparahle period of time when compared to non-Texas products 
andmaterials. This suhsecttondoes not apply to Outside Counsel providinglegal services 
located outside the StateofTexas. 

^ Gift to Public Servant. OutsideCounsel warrants that it hasnotgiven, nor does it 
intend to give at any time hereafter, a 
gratuity,special discount, trip, favor, or service toapuhlic servant in connection with the award 
ofthis OCC. 

.̂4 ErancbiseTax. f^y signing this OCC,Outside Counsel certifies that itsTexasfranclnse 
tax payments are current,or that it is exempt from or not subject to such tax,consistent with 
Chapterl71 of theTexas TaxCode. 
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^ Outside Counsel License^Con^uct. Outside Counsel certifies tnat each attorney 
performing services under this OCC is an attorney in good standing under the laws of the State 
ofTexas or the jurisdiction where the representation occurs. Outside Counsel will notify Agency 
and the OAO in writing within one business day of any lapse in an assigned attomey'slicensed 
status or any final disciplinary action talcen against an assigned attorney. For the Lead 
Counsel(s) named in Addendum 8, Outside Counsel will provide documentation of good 
standing fromthe state har or the licensing authority of tne jurisdiction inwhich the attorney 
residesandislicensed. Anattomey that isnotlicensedhy the Statef^arofTexasmay not 
provide legal services and advice concemingTexas law. 

^ Debt to Stare. OutsideCounsel acknowledgesandagrees that, tothe extent Outside 
Counselowesanydeht^childsupportor other ohligation)or delinquent taxes tothe Stateof 
Texas, any payments Outside Counsel are owed under this OCC may he applied hy the 
ComptrollerofPuhlic Accountstowardany suchdebtor delinquent taxesuntilsuchdeht or 
delinquent taxes are paid in full. 

.̂7 Prohibited ^ids andContracts. Under Section 21^ .̂004 of theTexasCovemment 
Code,OutsideCounselcertifies that it is not ineligible to receive this OCC and aclcnowledges 
that this OCC may he terminated and payment withheld ifthis certification is inaccurate. 

^ Eormer Executive Head and Employees of tbe Agency. Agency and Outside Counsel 
certify that this OCCiscompliant,andwillremainincompliance during the OCC term, with 
Sections ^^ .̂003 ^Contracting with Executive Head of State Agency) and 22^2.̂ Ol^Contracts 
with Former or Retired Agency Employees)oftheTexasCovemment Code. 

SECTION^.GENE^L TERMS ANDCONDITIONS 

^.t IndependentContractor. OutsideCounsel agreesandaclcnowledges thatduringthe 
OCCTerm,Outside Counsel and Outside Counsel's subcontractors are independent contractors 
ofAgency or the State ofTexas and are not employees ofAgency or the State ofTexas. 

^.t.t Outside Counsel will he solely and entirely responsible for its acts and the acts of 
its agents, employees, subcontractors, and representatives in the performance oftlnsOCC. 

Outside Counselagrees and acknowledgesthatduring the OCCTerm, Outside 
Counsel shall he entirely responsible for the liability and payment for Outside Counsel or 
Outside Counsel's employees or assistants, of all taxes of whateverlcmd, arisingout of the 
performances inthis OCC. Other than the payments described in this OCC,Outside Counsel 
agrees andacknowledges that OutsideCounsel or Outside Counsel'semployeesor assistants 
shall not he entitled to any State benefit on account of the services provided hereunder. 
AOENCY SHALL NOT 8E L1A8LE TO OUTSIDE COUNSEL, ITS EMPLOYEES, 
ACENTS,OROTHERSFORTHEPAYMENTOFTA^ESORTHEPR0^1S10NOF 
UNEMPLOYMENT INSURANCE ANDBOR ^ORt^ERS' COMPENSATION, OR ANY 
8ENEF1T DUE TOASTATE EMPLOYEE. IfAgencyortheStateofTexas shall nonetheless 
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become liable for snob payment or obligations, Outside Counsel sball promptly pay or 
reimhurseAgencyorthe State ofTexasfor such liability or obligation. 

.̂2 Assignment of OCC.Outside Counsel may not assign this OCC,or assign or delegate 
any right or duty under this OCC,without prior written approval from the Agency and theOAO. 

^ Survival Tbe obligations of Outside Counsel under tbe following sections and 
subsections shall survive the termination or expiration of this OCC: 3.3,4,^,0^,7.1,7.3,7.4, 
^.7,^,^.11,and^.13. 

.̂4 Copyrignt71ntellectnal Property. Outside Counselshalltal^e reasonable measuresto 
protect Agency from material rislcs of Agency liability l^own to Outside Counsel for copyright 
or patent infringement or disclosure of trade secrets resulting from tbe use of any equipment, 
materials, information, or ideas mrnished by Outside Counsel pursuant to this OCC^othertnan 
equipment, materials, information, or ideas supplied or required byAgency or its employees or 
otber agents). Outside Counsel and Agency agree to furnish timely written notice to each other, 
and to the OAO,ofanyclaim of copyright,patent,tradesecret,or other intellectual property 
infringement arising out ofservices under tbis OCC. 

^ Media Releases or Pronouncements. Outside Counsel understands tnat tbe OAG and 
Agency donotendorse any vendor,commodity,or service. Outside Counsel,its employees, 
representatives,agents,or subcontractors may not participate in any mediaeventor issue any 
media release, advertisement, publication, editorial, article, or public pronouncement tnat 
pertains to tbis OCC or tbe services or project to wbicb tbis OCC relates or tbat mentions tbe 
OACor Agency without the prior written approval of theOAC and Agency. 

^ Written Notice Delivery. Any notice required or permitted to be given under tbis OCC 
by one party to tbe other party sball be in writing and sball be given and deemed to bave been 
given immediately if delivered in person to the recipient'saddress set forth in this subsection, or 
on thedateshown on thecertificateof receipt if placed in theUnited States mail, postage 
prepaid, hy registered or ceriified mail with return receipt requested, addressed to the receiving 
party at the address hereinafter specified 

^ . t Outside Counsels Address. The address for Outside Counsel for all purpo ê̂  
under this OCC and for all notices hereunder shall he: 

Thompson^l^nightELP 
1722 Routh Street, Suitel̂ OO 

Oallas,Texas 7^201-2^33 
( 2 1 4 ) ^ 1 ^ 
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OACBs and Agency^ Addresses. The addresses forthe OAG and Agency for all 
purposes under this OGG, except 
shall he: 

Outside Counsel Contract Coordinator 
Office ofthe Attorney General 

General Counsel Division, Mail Code 074 
PostOffice8oxl2^ 

Austin, Texas 723711-2^ 

Jeff Graham 
General Counsel 

Texas Department ofTransportation 
12̂  E.l l th Street 

Austin,Texas 7^701-24^3 

.̂7 Dispute Resolution. 

^.7.1 The dispute resolution process provided for in Chapter 2260 of the Texas 
Government Code shall he used, as further described herein, hy Agency and hy Outside Counsel 
to attempt to resolve any claim for breach ofthis OCC made hy Outside Counsel. 

.̂7.2 Outside Counsel'sclaimsfor breach of this OCC that the Parties cannot resolve in 
the ordinary course ofhusiness shall he submitted to the negotiation process provided in Chapter 
22^0,suhchapter5,of the Government Code. Toinitiatetheprocess,OutsideCounselshall 
submit written notice, as required hy subchapters,to the Agency's contact withacopy to the 
First Assistant Attorney General or his^er designee. Said notice shall specifically state that the 
provisions of Chapter 2260, suhchapterf ,̂ are being invoked. Acopy of the notice shall also he 
giventoallother representatives of Outside Counsel and Agency otherwise entitledto notice 
under this OCC. Compliance hy Outside Counsel with suhchapterf^isacondition precedent to 
the filing ofacontested case proceeding under Chapter 2260, subchapter C, of the Government 
Code 

^.7.^ The contested case process provided in Chapter2260, subchapter C,of theTexas 
Government Code is Outside Counsel'ssole and exclusive processforseekingaremedy for any 
and all alleged breaches of this OCC byAgency or the State ofTexas ifthe Parties are unable to 
resolve their disputes under Sections.7.2. 

.̂7.4 Compliance with the contested case process provided in Chapter2260, subchapter 
C,of theTexas Government Code isacondition precedent to seeding consent to sue fromthe 
Legislature under Chapter 107offheTexasCivil Practices and Remedies Code. Neither the 
execution ofthis OCC hy Agency nor any other conduct ofany representative ofAgency relating 
to this OCC shall he consideredawaiver of sovereign immunity. 
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The submission, processing and resolution of Outside Counsel's claim is 
governed hy the published rules,if any. If no Agency rules have been published, thenTitlel, 
Chapter c^^oftheTexas Administrative Code adopted hytheOAG pursuant to Chapter 2260,as 
currently effective, hereafter enacted, or subsequently amended, shall govern. 

^ Col le t oflnterest. 

^.^.1 Funds appropriated hy the General Appropriations Act may not he expended to pay 
the legalfees or expenses of Outside Counsel in representing Agency inacontested matter if 
Outside Counsel is representingaplaintiffinaproceeding seeding monetary damages from the 
State ofTexas or any ofits agencies. ^General Appropriations Act, art. l^,sec.l^.01^). For 
these purposes,"proceedings seeding monetary damages" do not include actions for tax refunds, 
compensation for exercise ofeminent domain authority, or reimbursement of costs oflitigation 
andattomey'sfees. 

.̂̂ .2 Funds appropriated by the General Appropriations Act may not he used to pay the 
legal fees or expenses of Outside Counsel under this OCC if Outside Counsel currently 
represents, has represented inthe six months preceding thisOCC,orwillrepresentinthe six 
months following the termination of this OCC, a client before the Agency. ^ General 
Appropriations Act, art.I^,sec.l6.01(a)(4). 

.̂̂ .3 Outside Counsel shall regularly conduct conflicts analyses on its interests and those 
ofits clients and any subcontractor and disclose any actual or potential conflict to Agency. 

.̂̂ .4 Outside Counsel ha^acontinual and ongoing obligation to immediately notifyOAG 
and Agency, in writing, upon discovery of any actual or potential conflict to Agency,OAG, or 
the State ofTexas. 

^ Taxes. This OCC shall not he construed so â  to supersede the laws ofthe United States 
or the State ofTexasthat accord the State ofTexas, Agency,and all departments, agencies, and 
instrumentalities of the State ofTexas exemptions from the payment(s)of all taxes of whatever 
l̂ ind. More specifically, Agency shall not directly or indirectly he liahlefor taxes of any l̂ ind. 
Tothe extent allowed bylaw,Agency will provide, upon tne request of Outside Counsel during 
this OCCTerm, all applicable tax exemption documentation. 

.̂10 Signatories. Having agreed to the terms herein, the undersigned signatories hereby 
represent and warrant that they have authority to enter intothisOCCandare acting intheir 
official capacities. 

^.11 Applicable Law and^enue. This OCC is made and entered into in the State ofTexas, 
and this OCC and all disputes arising out of or relating to this OCC shall he governed hy the 
laws of the State ofTexas,without regard to any otherwise applicable conflict of law rules or 
requirements. 
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Outside Counsel agrees that the Agency and̂ or the State ofTexas do not waive any immunity 
(including, without limitation, state orfederalsovereign immunity). Outside Counselfurther 
agrees that any properly allowed litigation arising out ofor in any way relating to this OCC shall 
he commenced exclusively inacourtof competent jurisdiction in Travis County,Texas. Outside 
Counsel thus hereby irrevocably and unconditionally consents to the exclusive jurisdiction ofa 
court ofcompetent jurisdiction inTravisCounty,Texas for the purpose of prosecuting and̂ or 
defendingsuch litigation. OutsideCounsel hereby waives and agrees not to assert: (a) that 
Outside Counsel is not personally subject to the jurisdiction ofacourt of competent jurisdiction 
inTravisCounty,Texas,^b)that the suit,actionor proceeding ishrought in aninconvenient 
forum,(c)that the venue of the suit, action or proceeding is improper, or(d) any other challenge 
to jurisdiction or venue. 

.̂12 Anrendnrents. This OCC, including addenda hereto, may he amended only upon written 
agreement signed bythe Parties and approved hytheOAO. 

.̂13 Severahlllty^nterpretatlon. Thefact that aparticularprovisioninthisOCCisheld 
underanyapplicahlelawtohe voider unenforceahleinno way affects the validityofother 
provisions, and this OCC will continue to he binding on hoth Parties. Any provision that is held 
to he void or unenforceable will he interpreted bythe Parties or the courts to he replaced with 
language that is as close as possible to the intent of the original provision so as to effectuate the 
purpose of this OCC. Any ambiguous or conflicting terms shall he interpreted and construed in 
suchamanner as to accomplish the purpose ofthis OCC. 

.̂14 Insurance Rê un êd. Outside Counsel presently maintains malpractice insurance in an 
amount ofnot less than ̂ ,̂000,000.00. 

Outside Counsel agrees to maintain at least this amount of insurance coverage during this OCC 
Term. Purther,Outside Counsel agrees to give notice to Agency and to the OAC in the event 
any amount of malpracticeinsuranceiscanceled. OutsideCounsel also agrees to fumishto 
Agency or theOACcertified copies of such insurance policies when requested. OutsideCounsel 
agrees that noclaimhyAgency and the State ofTexas for damages resulting fromhreachof 
Outside Counsel's duties to Agency under this OCC shall he limited to the amount of 
malpractice insurance maintained hy Outside Counsel. 

AddlflonalTerms. Any additional terms agreedtohy OutsideCounsel and Agency 
shall be listed in an optional AddendumCand must he approved hytheOAC These terms shall 
not he inconsistent or contrary to the Contract terms listed above, and nothing in AddendumC 
shall remove or modify terms contained in Sectionsl^^. lntheeventofanyconflict,ambiguity 
or inconsistency between the terms of AddendumCand Sectionsl^^of this Outside Counsel 
Contract, Sectionsl-^shalltal^e precedence and control. 
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IN WITNESS THEREOF, THE PARTIES HAVE SIGNED AND EXECUTED 
THIS OCC. 

Dallas, Texas 75201-2533 
(214)969-1468 
(214) 969-1751 
david.wheat@tklaw.com 
Tax IDS 75-281-3604 

Approved: 

By the Office of the Attorney General ofTexas 

Thompson & Knight LLP Texas Department ofTransportation 

R_ David Wheat 
Thompson & Knight LLP 
1722 Routh Street, Suite 1500 

Executive Director 
Texas Department ofTransportation 
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OUTSIDE COUNSEL CONTRACT 
OAG Contract No. 2016-601-0011 

Addendum A 
Services 

Description of Legal Services to be provided: 

Outside Counsel will provide legal services related to tax issues that arise in connection with the 
innovative financing and development of transportation projects, including the innovative 
financing structures used for those projects. The primary tax issues relate to the ramifications of 
business relationships between Agency and public and private entities, including the federal 
income tax consequences of the relationship and respective financing structure, as well as state 
sales and property tax consequences. Outside Counsel will advise Agency concerning the tax 
ramifications of innovative financing and development structures used for transportation 
projects. Outside Counsel will also advise Agency regarding taxes and fees that affect 
transportation facilities (and the customers of those facilities) and general tax matters related to 
Agency's responsibility for planning, designing, constructing, operating and maintaining the 
state's transportation system. 
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OUTSIDE COUNSEL CONTRACT 
OAG Contract No. 2016-601-0011 

Addendum B 
Rates 

The hourly rate or rate range for attorneys, paralegals, patent agents, and others working on 
Agency matters: 

Name(s) of Lead Counsel: R. David Wheat 

Named Individual or Timekeeper Classification Hourly Rate 

R. David Wheat $525 
Emily A. Parker $525 
Todd D. Keator $525 
Nancy Allred $405 
John R. Cohn $525 
Megan James $330 
Jason Patrick Loden $525 
Eric G. Reis $525 
David M. Rosenberg $525 
Shelly A. Youree $525 
Sam L. Merrill $525 
Lee Meyercord $425 
Jessica Morrison $445 

Other Partners Not to exceed $525 
Other Associates Not to exceed $445 
Paralegals Not to exceed $200 

Billing Period. The billing period for this OCC shall be: monthly 

Travel Rate. The rate for travel time for each attorney traveling for Agency matters will be 
listed below. An attorney's travel rate may not exceed half of that attorney's hourly rate listed 
above. If a travel rate(s) is not listed below, Outside Counsel may not charge Agency for time 
spent traveling on Agency matters. 

No travel rates are established for this OCC. 
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OUTSIDE COUNSEECONTRACT 
O A G O o n t r a c t N o ^ u t ^ t ^ t t 

Add^ndumc 
Add^onalT^rrns 

Oommnnications 

If Outside Counsel 
member of Agency's administration,adistrictengineer,ordivisionor office director, and an 
attorney from the Office ofOenerai Oounsel (OOO) is not present, Outside Oounsel shah provide 
OOO withawritten or oral summary of the issues discussed at the meeting within five calendar 
days following tbe dateoftbe meeting If Outside Oounsel provides legal advice toamemher of 
theTexasTransportationOommission,amemher of Agency's administration,adistrict engineer, 
or division orofficedirector, and an attorney from 000 is not present when tbe advice is 
provided. Outside Counsel sball provide 000 withawritten summary of tbe legal advice within 
five calendar days following the date the legal advice is rendered. If Outside Oounsel fails to 
provideasummary of the meetingoriegaiadvice as required, Agency may,at its discretion, 
decline to compensate Outside Oounsel for the time spent attending the meeting or providing the 
legal advice. 

Outside Oounsel shall notify 000 ofany work assignment or work product requested hy anyone 
other thanan attorney fromOOOwithinfive calendar days of the date of the assignmentor 
request. Outside Oounsel shah also provide 000 withacopy of any document produced asa 
result of the assignment or request. If Outside Oounseifaiis to notify 000 or provideacopy of 
the work product as required, Agency may, at its discretion, decline to compensateOutside 
Oounsel for the time spent working on the particular matter. 

Gift Policy 

Outside Oounseishahnotoffer any gifts,benefits,or favorst^includingmealsthat take place 
while conducting the Agency's official business) toany member of theTexasTransportation 
Oommission or employee ofAgency. 

E^erifyOertification 

Pursuant toExecutive Order R^-^0,OutsideOounseIcertifies and ensures that it shah,to the 
extent permitted hy law, utihze the United States Department of Homeland Security'sE-^Berify 
system during the term of this 000 to determine the eligibility of: (I)ah persons employed hy 
Outside Oounsel during me term ofthis 000 to perform duties within the State ofTexas; and (2) 
ah persons, including subcontractors, assigned hy Outside Oounsel to perform work pursuant to 
this 000. violation ofthis provision constitutesamaterial breach ofthis 000. 
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